_ NP
V\U‘V\M(\ ‘g’\\) o

N a1
Qe > ‘ - ¢
LAW AND ARGUMENT ‘B\)L RV Y -t ‘?Qr‘p‘-‘j ¢

1. This court does not have jurisdiction over claims of deliberate indifference to medical
needs.

Plaintiff’s first allegations constitute a constitutional claim for deliberate indifference to
her medical needs. (Exhibit B, at pp. 15, 18-21.) An inmate’s claim for deliberate indifference to
serious medical needs is a claim under Section 1983, Title 42, of the U.S. Code. Estelle v. Gamble,
429 U.S. 97, 106, 97 S.Ct. 285, 50 L.Ed.2d 251 (1976). The Court of Claims lacks jurisdiction to
hear such a claim. Actions in the Court of Claims are limited to those that could be brought against
private parties. Bleicher v. Univ. of Cincinnati College of Medicine, 78 Ohio App.3d 302, 306, 604
N.E.2d 783 (10th Dist.1992); Burkey v. S. Ohio Corr. Facility, 38 Ohio App.3d 170, 171, 528
N.E.2d 607 (10th Dist.1988). Constitutional rights violations require an element of state action and

therefore cannot be brought against a private individual. Bleicher at 307; Burkey at 171. Thus.

| constitutional claims “present no viable cause of action to be heard in the Court of Claims.”
Bleicher at 307.

‘ In sum, Plaintiff’s first claim is based on an alleged violation of her constitutional rights

and 1s improperly before this Court; therefore, the Court should dismiss it.

2. If the court interprets her claim as medical negligence, it fails on the merits because

she does not have an expert. w\w o Xorn ey VD nOY 8 €1 one
In order for a Plaintiff to establish medical negligence, she must present evidence as to the

standard of care recognized by the medical community, the defendant’s failure to meet that

standard and a direct causal connection between this failure and the Plaintiff’s injury. Bruni v.

Tatsumi, 46 Ohio St.2d 127, 130, 346 N.E.2d. 673 (1976).
The standard for medical negligence in Ohio is set forth in Bruni and states that: “In order

to establish medical malpractice, it must be shown by a preponderance of the evidence that the
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(Affidavit of Jacobus, Exhibit A.) In fact, she does not have an expert to testify about the standard
of care and proximate cause and she will not have such testimony at trial. There is no dispute that
she has not retained any expert witness to opine that DRC committed a breach of the standard of
care or that such a breach proximately caused her harm. To the extent she wants to call DRC or
OSU medical providers as her expert witnesses, they cannot be forced to testify as an expert. Stacey
Miller v. Dept. of Rehab.& Corr., Case NO. 2018-00760, Entry April 3, 2019, p. 4.(“[A] party is
not permitted to solicit expert testimony on an involuntary basis.”) Thus, it must be concluded that
Plaintiff cannot prevail on a claim of medical negligence and DRC is entitled to summary judgment
as a matter of law.

3. The alleged excessive force on December 13, 2019 was not excessive force but an
appropriate use of force in response to Plaintiff spitting on a correctional officer and
threatening to spit on another.

Plaintiff cannot sustain a claim for assault, battery, or negligence, because Lt. Bennett’s
use of OC was justified and reasonable. N O

“To prove assault under Ohio law, plaintiff must show that the defendant willfully
threatened or attempted to harm or touch the plaintiff offensively in a manner that reasonably
placed the plaintiff in fear of the contact. To prove battery, the plaintiff must prove that the
intentional contact by the defendant was harmful or offensive. Ohio courts have held that, in a civil
action for assault and battery, the defendant has the burden of proving a defense of justification,
such as the exercise of lawful authority.” (Citations omitted.) Miller v. Ohio Dept. of Rehab. &
Corr., 10th Dist. Franklin No. 12AP-12, 2012-Ohio-3382, 9 11.

For a claim based on negligence, a plaintiff must prove by a preponderance of the evidence
that the defendant breached a duty owed to him and that he sustained an injury proximately caused

by the breach. Ensman v. Ohio Dept. of Rehab. & Corr., 10th Dist. No. 06AP-592, 2006-Ohio-




injury complained of was caused by the doing of some particular thing or things that a physician
or surgeon of ordinary skill, care and diligence would not have done under like or similar
conditions or circumstances, or by the failure or omission to do some particular thing or things that
such a physician or surgeon would have done under like or similar conditions and circumstances,
and that the injury complained of was the direct result of such doing or failing to do some one or
more of such particular things.” See Bruni, at 131. A physician or surgeon is “required to exercise
the average degree of skill, care and diligence exercised by members of the same medical specialty
community in similar situations.” See Bruni, at 130.

The Ohio Supreme Court set the requisite burden of proof in medical negligence claims by
holding that a party must proffer the testimony of medical experts to prove a case of medical
negligence. See Bruni v. Tatsumi, 46 Ohio St.2d 127, 130, 346 N.E.2d. 673 (1976) (“Proof of the
recognized standards must necessarily be provided through expert testimony.”). Simply stated,
only medical experts can establish what standard of care applies to a given treatment and whether
there was a deviation from that standard. /d. Because the standards of the medical community are
not common knowledge, the Plaintiff must prove duty, breach and proximate cause through expert
medical testimony. Roberts v. Ohio Permanente Medical Group, Inc., 76 Ohio St.3d 483, 1996-
Ohio-375, 668 N.E.2d 480 (1996); Shumaker v. Oliver B. Cannon & Sons, Inc., 28 Ohio St.3d 367,
504 N.E.2d 44 (1986). The failure to prove that the recognized standards of the medical
community were not met or to prove that the failure to meet those minimum standards proximately
caused the injury is fatal to a claim of medical malpractice. Kestel v. Brakel, 10th Dist. No. 06AP-
253, 2007;Ohi0-495, 99 26, 32.

Here, Plaintiff cannot prove her claim of medical negligence inasmuch as she has failed to

produce expert testimony addressing the issues of standard of care, breach, and proximate cause.
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4. Plaintiff alleges the excessive force exacerbated her previous injury to the right eye;
however, she has no medical expert to prove exacerbation (and thus cannot prove
injury).

Defendant’s use of force was justified, but even if it wasn’t, Plaintiff cannot prove her
claim of negligence because she does not have an expert to testify about the cause of her injury.

A claim for negligence had four elements: duty, breach, causation and injury. Plaintiff’s
alleged injury from the use of force was an exacerbation of her previous right eye injury. She
cannot prove the causation element of her claim, however, because she does not have an expert to
testify to the alleged exacerbation. Darnell v. Eastman, 23 Ohio St.2d 13, 13, 261 N.E.2d 114
(1970) (“[T]he issue of causal connection between an injury and a specific subsequent physical
disability involves a scientific inquiry and must be established by the opinion of medical witnesses
competent to express such opinion.”) Thus, her claim for excessive force fails as a matter of law.

Respectfully submitted,
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